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TORRUELLA, Chi ef Judge. Beforethe Court is an appeal from

the district court's entry of summary judgnent. The district court
hel d t hat appel | ant's sex di scrimnation clains under the Equal Pay Act
and Title VIl of the Gvil R ghts Act of 1964 failed as a matter of | aw
and entered judgnment in favor of the appellee. W affirm

l. BACKGROUND

A. Appellant's Enploynent at Smthkline

Appel  ant Hi |l da Rodriguez began enpl oynent at appell ee
Smi t hkl i ne BeechamPharnaceutical, P.R, Inc. ("Smthkline") in 1979 as
an Anal yti cal Chem st, agradelevel Cpositionw thin Smthkline's
conpensation structure. She was pronotedin 1985to the position of
Seni or Analyst, with a grade |evel of E.

In 1986, appellant applied for a lateral transfer to
Sm t hkl i ne' s Docunent ati on Department as a Seni or Docunent Monitor; she
receivedthetransfer, althoughinitially as a"tenporary" assi gnnent.
I n Novenmber of 1986, the Senior Docunent Monitor position was
reeval uated and recl assified as a grade | evel F position, pursuant to
Smi t hkl i ne' s Job Eval uati on Program® Appel | ant's appoi nt nent as Seni or
Docunent ati on Moni t or was nade per manent i n June of 1987. | n March of
1988, thetitle of that position was changed to Senior Monitor. 1In

February 1989, appel |l ant was pronoted to Mast er Records Specialist, a

! The Job Eval uati on Programprovi des for the regul ar eval uati on of
positions to ensure that conpensationis comensurate with the duties
of the position, relative to other positions in the conpany.
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grade | evel Hposition. InJanuary 1991, she was agai n pronoted, to
the position of Quality Assurance Adm nistrator in the Process
Oper ati ons Managenent System project, with a job grade |evel of

B. Alleged Wage D scrimnationwth Regard to t he Docunent
Leader Position

VWhen appel l ant first joi ned t he Docunent ati on Departent in
1986, the position of Docunent ati on Manager was hel d by G ori a Val es.
Val es was conpensated at level 7. |In Septenber 1989, Val es was
transferred to anot her departnent and was repl aced by Manuel LIivina.
Llivinawas transferredinfroma grade |l evel 7 positionin another
department as part of Smthkline' s Managenent Devel opnent Program and
he mai nt ai ned hi s grade | evel whil e servi ng as Docunent ati on Manager . ?
| n August of 1992, Llivinawas transferred out of the Docunentation
Depart nent, again as part of the Managenent Devel opnent Program and
t he Docunentati on Manager position became vacant.

Meanwhi l e, in July 1991, a new position call ed Records
Managenent Leader was created i n the Docunent ati on Departnment, at grade

| evel 6. Rodoberto Feo was transferred to that position fromanother

2 The Managenent Devel opnment Program al so call ed the Leadership
Pl anni ng Program protects an enpl oyee' s grade | evel as he or sheis
rotated through di fferent positions withthe conpany for devel opnent al
pur poses.
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position w thinthe conpany, and he mai nt ai ned hi s previ ous grade | evel
of 8 pursuant to Smthkline's Personal to Hol der policy.?3

After reassessi ng departnental needs in 1992, Sm t hkline
deci ded to el i m nat e t he Docunent ati on Manager and Recor ds Managenent
Leader positions. Anewpositionentitled Docunentati on Leader was
created in January of 1993, and appellant was identified as the
candidate to fill the new position. Wen the new position was
eval uat ed pursuant to the Job Eval uati on Program it was desi gnated a
| evel 6 position. Appellant clains that the differencein grade |l evel
(and thus in conpensation) conpared to that of Llivina and Feo
constituted gender-based wage discrimnation.

C. Alleged Discrimnatory Failure to Hire or Pronpote

On January 16, 1995, Edwi n Lopez was hired as an Anal yti cal
Servi ces Leader or Laboratory Manager, with a grade | evel of 8, to
manage and direct the Quality Control section's anal ytical | aboratories
(which included all chem stry | aboratories at the facility). As
required by the job description, Lépez had a nasters degree and
si gni fi cant previ ous work experi ence managi ng an anal ytical | aboratory.
Appel | ant cl ai ns, however, that appellee's failureto hire or pronote

her to t he position of Anal ytical Services Leader, instead of Ldpez,

3 The Personal to Hol der policy all ows the conpany to utilize a current
enpl oyee in al ower grade position w thout negatively inpactingthe
enpl oyee' s conpensati on.



constituted sex discrimnation.* Although she does not hold a masters
or doctoral degree, nor had she ever nanaged an anal yti cal | aboratory,
appel I ant cl ai ns that her prior experience at Smthkline qualified her
for the position.

D. All eged Wage Di scrininationwth Regard to Conpliance
Process | nprover Position

As Anal ytical Services Leader, LOpez' s responsibilities
i ncluded (1) nmanageri al and supervisory responsibility for all of
Quality Control 's®anal ytical | aboratory operations; (2) nonitoring of
all anal ytical data for subm ssionto regul atory agencies; (3) approval
of all anal ytical reports, Annual Product Reviewreports, and Wat er
Systens reports; (4) i nprovenent, validation, and aut omati on of current
met hodol ogy and t echnol ogy; (5) provision of anal ytical and t echni cal
support for conplaints, internal investigations, product devel opnent
activities, and product transfer areas; (6) devel opnent of newand
i nproved anal yti cal nethodol ogy, including review of pertinent
literature and fornul ati on of recomendati ons; and (7) extensive

budgetary responsibilities for the analytical |aboratories.

4 Nowher e does appel | ant indicate that she applied for this position.
However, appellee seens to concede that she was in the pool of
potenti al candi dates, apparently pursuant to t he conpany's practice of
| ooking first at current enployees when filling vacancies.

5 Smithkline's Conpliance Departnment is divided intotwo primry
functional areas: Quality Control and Quality Assurance. Accordingto
t he conpany, the functi ons and processes of each are di fferent from
t hose of the other.
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Appr oxi mat el y si xty-two enpl oyees wer e under Lépez' s supervi sion as
Anal ytical Services Leader.

In 1995, Smthkline began to inplenent a new organic
structureinthe Conpliance Departnment, as part of afacility-w de
restructuring. Duringinplenmentationof the newstructure, LOpez was
informed that histitle wouldeventually change to that of Conpliance
Process I nprover for the Quality Control section, although his duties
woul d not be af fected.® The Conpliance Process | nprover position was
revi ewed under t he Job Eval uati on Programand desi gnated a | evel 6
position. Beforethetransitionwas conplete, however, Sm thkline
reassessed its needs and det erm ned t hat Lopez should retain his duties
as head of the | aboratories under thetitle of Conpliance Laboratory
Strategi st. Because this positionentail ed nost of the functions of
t he Anal ytical Services Leader position, plus sone aspects of the
Conpl i ance Process | nprover job, the Laboratory Strategi st position was
designated a | evel 8 position.’

During the i npl ement ati on of the neworganic structure,

appel I ant was al so infornmed that her title woul d change to Conpl i ance

¢ Lopez continued, and still continues, to performthe duties of
Anal ytical Services Leader, although he currently holds thetitle of
Conpl i ance Laboratory Strategist.

" Inhis newposition, Lépez has supervi sory capacity over seventy-four
enpl oyees, as wel | as additional quality control and budgetary duti es
beyond t hose descri bed above inrelationtothe Anal ytical Services
Leader position. Later in 1997, Smthkline' s m crobiol ogy | aboratory
was added to the chem stry | abs already under LOpez's supervision.

-7-



Process I nprover, in her case for the Quality Assurance secti on.
Thr oughout the transitional period, appel |l ant conti nued to performher
duti es as Docunentati on Leader. On January 1, 1997, appell ant's change
i n position becane effective, and she assuned her duti es as Conpli ance
Process I nprover.® As such, appellant's duties includedprimarilythe
identificationof potential inprovenent areas and the fornul ati on and
i npl ement ati on of projects to make such inprovenents. She does not
currently have, nor has she ever had, nanagerial responsibility for any
of the | aboratories, nor does she supervi se any enpl oyees or control
any budgetary deci sions.

E. Procedural History

On October 1, 1996, appellant sent aletter to Smthkline
conpl ai ni ng of discrimnatory treatnent. She filed a di scrimnation
chargewith the Antidiscrimnation Unit of the Puerto R co Depart nent
of Labor and Human Resources on June 13, 1997. Appel |l ant recei ved her
notice of right to sue from the Equal Empl oynent Opportunity
Conm ssi on on March 25, 1998, and she subsequently filed this actionin
the United States District Court for the District of Puerto Rico,
stating clainms under the Equal Pay Act and Title VIl of the Civil

Ri ghts Act of 1964.

8 This was the same date upon which LOpez becane a Laboratory
Strategist. The parties di spute whet her Lopez was ever actually a
Conpl i ance Process | nprover.
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On July 8, 1999, the district court granted sunmary j udgnment
in favor of Smthkline, rejecting all of appellant's clains.

See Rodriquez v. Sni thkli ne BeechamPhar maceutical, Puerto Rico, Inc.,

62 F. Supp. 2d 374 (D. P. R 1999).° The court first rejected appellant's
failureto hire or pronote claimas untinely. Seeid. at 379. The
court then proceeded to examne the Title VII wage discrimnation
claims. Followingthe mpjority of federal courts of appeal s to have
addressed the i nterplay of the Equal Pay Act ("EPA") and Title VI1, the
district court held that the Bennett Amendnment to Title VII
i ncorporatedthe EPAstatutory def enses to wage di scri m nation cl ai ns
but did not otherwise alter the Title VII anal ysis, includingthe
burden-shi fting aspects. Seeid. at 381-82. Applying existing First
Crcuit law, the court determ ned that appel | ant had fail ed t o make out
aprima facie case of discrimnation, seeid. at 383-84, and further
t hat appel | ant had not shown Sm t hkline's proffered reasons to be
pretextual, seeid. at 384. Finally, the district court rejected
appel lant's EPAcl ai ns, concluding as a natter of |awthat appellant's
j ob was not substantially simlar to that of Lopez nor to that of

LlIi vi na or Feo. See id.

® The court had previously denied a notion by appellant to add an
expert to her witness list. See Rodriguez v. Smithkline Beecham
Phar maceutical, P.R, Inc., Gvil No. 98-1649(JP) (D.P.R filed Mar.
25, 1999); id. (D.P.R filed Apr. 5, 1999) (denying notion for
reconsi deration).
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Thi s appeal followed. In additionto claimngthat the
district court erredinentering sunmary judgnent agai nst her on al |
clai ms, appellant al so argues that the court erred i n denyi ng her
nmotion to add an expert to her witness |ist.

1. LAW AND APPLI CATI ON

A. St andard of Revi ew

We review orders granting summary judgnment de novo,
construing therecordinthelight nost favorabl e to the nonnovant and

resol ving all reasonabl e inferences in her favor. See GE Supply v. C

& GEnters., Inc., 212 F.3d 14, 17 (1st CGr. 2000). W arenot limted

to acceptingor rejectingthe district court'srationale; rather, we
may affirmthe entry of summary judgnent on any sufficient ground
reveal ed by the record. See id.

The district court's exclusion of expert testinony is

revi ewed under an "abuse of di scretion" standard. See General El ec.

Co. v. Joiner, 522 U. S. 136, 139 (1997).

B. Equal Pay Act Cl ains

The Equal Pay Act ("EPA"'), codifiedat 29 U.S. C. § 206(d)(1),
st at es:

No enpl oyer . . . shall discrimnate, within any
establishment in which such enployees are
enpl oyed, between enpl oyees on t he basi s of sex
by paying wages . . . at arate less than the
rate at whi ch he pays wages t o enpl oyees of the
opposi te sex i n such establ i shment for equal work
on j obs t he performance of whi ch requires equal
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skill, effort, and responsibility, and which are
perfornmed under sim |l ar working conditions,
except where such paynent i s made pursuant to (i)
aseniority system (ii) anmerit system (iii) a
syst emwhi ch neasures earnings by quantity or
quality of production; or (iv) adifferential
based on any ot her factor other than sex . . .

An EPA cl ai mant nust make a prima faci e showi ng t hat t he enpl oyer paid
di f ferent wages to a menber of the opposite sex for substantially equal

wor k. See Byrd v. Ronayne, 61 F. 3d 1026, 1033 (1st Cir. 1995) (citing

Corning G ass Wrks v. Brennan, 417 U.S. 188, 195 (1974)). Once a

prima faci e case has been nade, t he enpl oyer then nust establi sh one of

the four statutory affirmative defenses to avoid liability. See id.
Appel l ant clains that she suffered gender-based wage

discrimnationinviolationof the EPAwithrespect totwo positions --

t hat of Docunment Leader, and that of Conpliance Process | nmprover.

Nei t her claimhas nerit.

1. Docunent Leader Position

Appel | ant cl ai ns t hat she was di scri m nat ed agai nst on t he
basi s of her gender when t he Docunent Leader position was cl assified as
alevel 6 position. She bases this contention onthe fact that the
previ ous Docunent Manager was paid at | evel 7 and t he previ ous Records
Managenent Leader was paid at | evel 8. However, appellant has fail ed
to make a prima faci e show ng t hat the Docunent Manager and Recor ds

Managenent Leader positions were substantially equal tothe Docunent
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Leader position, and Smthkline has al so establishedthat the different
pay |l evels were based on a "factor other than sex."

As the district court properly concl uded, the position of
Docunent Leader created in 1993 entail ed a substantially different set
of responsibilities fromthose of the Docunment Manager and Records
Managenent Leader positions. For instance, although there was
certainly overlap between t he duti es of the newposition and those of
t he former positions, several inportant functions of the Docunment
Manager position were omtted fromthe role of Docunent Leader,
including responsibility for the mcrofil mng program the handl i ng of
new drug applications, and the preparati on of annual reviews. The
Docunent Manager was al so responsi bl e for eval uating abnormalitiesin
t he manuf act uri ng process and r econmendi ng sol uti ons when probl ens
arose, as well as inform ng t he managenent of significant deviations
fromstandard operating procedures and maki ng sensitive deci sions
regardi ng drug recall s. We cannot concl ude t hat t hese uncont est ed
di fferencesinresponsibility were insubstantial, and we agree with the
district court that appellant failedto nmake a prinma faci e show ng of
di scrim nation.

Although thefailuretoestablishaprinmafacie caseis fatal
to appellant’'s claim we al so nenti on our agreenent with the district
court that the di fferent wages pai dto appel | ant and t he pri or Docunent

Manager and Record Managenent Leader wer e based on a factor ot her t han
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sex. See?29 U . S.C8206(d)(1)(iv). Smthkline establishedthat both
LI'ivina and Feo were being paid at the | evel of a prior position
pur suant to standi ng conpany pol ici es desi gned, in oneinstance, to
protect enployees' salary and grade | evels during devel opnent al
pl acenents and, inthe other, toallowthe conpany to utilize enpl oyees
at lower |evel positions without detrinment to the enployee's
conpensation. Such prograns are "factors other than sex"” withinthe
nmeani ng of the EPAand therefore constitute alegitimnate basis for wage

differentials. . Handy v. NewOrl eans Hilton Hotel , 532 F. Supp. 68,

72 (E.D. La. 1982) (noting that wage differential was | awmf ul because,
inter alia, higher-paid enployee's wage was set pursuant to defendant's
Per sonnel Devel opment Program).

2. The Conpliance Process | nmprover Position

Appel | ant next argues that she was di scri m nat ed agai nst
because she was conpensated at level 6 while Edwin Ldpez was
conpensated at | evel 8, although it appears that the two nay have had
the sane jobtitle. Here again, appellant has failed to nake out a
prima facie case.

Al though job titl es may be gi ven sonme wei ght i n det erm ni ng
whet her two enpl oyees hol d substantially equal positions, the EPA' s
enphasisis onthe responsibilities and functions of the position. See

Mranda v. B&B Cash G ocery Store, 975 F. 2d 1518, 1533 (11th Cir.

1992) ("Although job titles are entitled to sonme weight in this
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eval uation [ of whet her jobs are substantially equal], "the controlling
factor under the Equal Pay Act is job content' -- the actual duties
t hat the respective enpl oyees are call ed uponto perform™). Here,
t her e exi sts a genui ne di sput e of fact over whet her Lopez at one ti nme
hel d t he position of Conpliance Process | nprover;1° however, that
di spute is not materi al, because appel |l ant has fail ed as a matter of
| awto establishthat her responsibilities were substantially equal to
t hose of Lopez. Lopez has had managerial and supervisory
responsibility for all of Smithkline' s Quality Control anal yti cal
| abor at ori es si nce he becane Anal yti cal Services Leader, and he now has
responsi bility for the m crobi ol ogy and ext ernal conpliance | abs as
wel |l . He oversees the performance of scores of enpl oyees and al so
control s a budget of nearly threemlliondollars. Appellant has not
shown t hat she ever had conparabl e responsibility. Insum we are
persuaded that the two positions wereinfact substantially dissimlar,
and we agree wth the district court that appell ant has fail ed t o make
a prim faci e show ng of di sparate conpensati on for conpar abl e work.
Her EPA claimtherefore fails as a matter of |aw

C. Title VII Clains

Appel | ant al so nakes two al | egati ons under Title VIl of the

Civil Rights Act of 1964, codified at 42 U.S. C. § 2000e-2(a). She

10 It is not contested that his title was changed to Laboratory
Strategi st on January 1, 1997, the sane date t hat appel | ant becane a
Conpl i ance Process | nprover.
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first alleges that Smthkline discrimnatorily failed to hire or
pronote her tothe position of Anal ytical Service Leader, the position
for which Lopez was hired in 1995, and she also clains that she
suffered wage discrimnationinviolationof TitleVII withrespect to
t he Docunent Leader and Conpliance Process | nmprover positions.

1. Failure to Hre or Promnte Claim

Appel | ant al |l eges that, when Smithkline hired Lopez to fill
t he position of Anal ytical Service Leader in 1995, itsfailuretohire
or pronmote her to that position constituted sex discrimnation
prohibited by Title VII. However, as the district court correctly
not ed, any person seekingrelief under Title VIl nmust file a charge
with the EEOC"w t hi n one hundred and ei ghty days after the all eged
enpl oynment practice occurred,” 42 U.S.C. 8 2000e-5(e)(1), or if aclaim
isfiledwithastate or | ocal agency "wi thinthree hundred days after
t he al | eged unl awf ul enpl oynent practice occurred,"id. LoOpez was
hired on January 16, 1995. Appellant's charge was not filed until June
of 1997. Her cause of action is therefore barred.

Appel I ant argues that the 300-day limtations period was
toll edinher case because the di scrimnatory acti ons of the appell ee
wer e ongoi ng and system ¢ and subj ect to the continuing violation

exceptiontothelimtations period. See Provencher v. CVS Pharnacy,

145 F.3d 5, 14 (1st Cr. 1998). However, the only evi dence of f ered by

appel  ant to support her contention of a discrim natory policy or
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practice by Smithkline is what she optimstically refers to as
"statistical" evidence. Althoughthe figures adm tted by appel | ant
undeni abl y denonstrat e t hat nore nal es t han f enal es hel d hi gher payi ng
positions at Smthkline' s facility, the nunbers are not providedina
cont ext whi ch woul d | end t hemprobative value in a statistical sense.
To gi ve j ust one exanpl e, no show ng has been nade of how many f enal es
appl i ed for hi gher-payi ng positions, nor of howmany qualified fenal es
t here may have been i n any rel evant pool of potential enpl oyees. See

Blizard v. Frechette, 601 F. 2d 1217, 1223-24 (1st G r. 1979) (uphol di ng

excl usion of statistical evidence because, inter alia, "appellant's
of fer was in noway rel ated to t he avail abl e pool of qualifiedfenale
applicants for the positions filled predom nantly by mal es”). Al though
we recogni ze that statistical evidence can be a valid, and often
power ful , means of proving discrimnatory practices, the nunbers
offered by appellant fall far short of establishing any such
di scrimnation by Smthkline. The continuing violationdoctrine has no
applicationto appellant's case, and her failureto hire or pronote

claimis time-barred.
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2. Wage Di scrin nation

Appellant's Title VI1 wage discrimnation claimfails for the
sanme reason t hat her EPA wage di scrim nation contention failed-- she
has not made a pri ma faci e showi ng t hat she was paid |l ess than a mal e
enpl oyee for substantially equal work.

VWhile noting that the federal courts of appeals have
di sagreed over the ef fect of the Bennett Anendnent to Title VII, ' the
district court anal yzed appel | ant' s wage di scri m nati on cl ai munder the

burden-shifting evidentiary framework generally appliedto  Title VI

al l egations. > See Rodriguez, 62 F. Supp. 2d at 382. |n doing so, the

11 The Bennett Anendnent st ates:

It shall not be an unl awf ul enpl oynent practice
under [Title VII] for any enployer to
differentiate wupon the basis of sex in
determining the anmnount of the wages or
conpensation paid or to be paidto enpl oyees of
such enployer if such differentiating is
aut hori zed by the provisions of [the EPA].

42 U. S. C. 8§ 2000e-2(h). The di sagreenent anong t he courts of appeal s
has been over whet her the Amendnent nmerely i ncorporates the EPA' s
statutory affirmati ve def enses or whet her the Amendnent alters the
actual evidentiary framework and analysis of Title VII wage
discrimnationclains toincorporatetheliability standards of the
EPA. See Rodriguez, 62 F. Supp. 2d at 381-82 (di scussingthecircuit
split). We need not resolve that question in this case, because
appel l ant fail ed to nmake a prina faci e case under either the EPAor the
general Title VII framework.

12 W notethe United States Suprene Court's recent deci sioninReeves
v. Sanderson Plunbing Prods., Inc., 120 S. C. 2097, 2109 (2000), in
whi ch the Court hel d that, under the McDonnel | Dougl as burden-shifting
anal ysis, aplaintiff may rely on her prina faci e case, together with
a show ng that the defendant's proffered reasons for the adverse
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court properly found that appellant had fail ed to make a prina facie
showi ng of gender-based wage discrimnation. See id. at 383-84.
As we set forth above, the uncontested facts before the
district court indicate that appellant's job functions and
responsibilities were not substantially simlar or conparabl e to those
of Docunent Manager Llivina or Records Managenent Leader Feo, nor to
t hose of Edwi n LOpez. Absent such a showing, plaintiff's Title VII
claimfails as a matter of law for lack of a prim facie case.

D. Excl usi on of Expert Testinony

Finally, appellant argues, al nost in passing, that the
district court erredin excludingthetestinony of her proposed expert.
We hold that the district court did not abuse its discretion. See

Ceneral Elec. Co. v. Joiner, 522 U. S. 136, 139 (1997) (abuse of

di scretion standard of revi ewapplies to adn ssion or excl usion of
expert testinony).

The district court's orders nmake cl ear that appel | ant had
failedtoconply wththe court's scheduling orders and was attenpti ng

to add an expert a nmere two weeks before the deadline for filing

enpl oynent action were fal se, without further denonstratingthat the
def endant ' s stated reasons were noti vated by a di scri m natory ani nus.
Al t hough the district court's referencetothe so-called "pretext-plus"
st andard, see Rodriguez, 62 F. Supp. 2d at 384-85, was thereforein
error, such error does not require reversal because Smthklineis
entitledtojudgnment as a matter of | awon t he basi s t hat appel | ant
failed to make out a prinma faci e case of wage di scrim nation (thus
never reachi ng t he subsequent stages of the burden-shifting anal ysis).
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di spositive notions. Such nonconpliance with court orders, together
with the fact that appellant failedto even specify the area of the
Wi tness' s experti se except to say that he would testify with respect to
her EPAand Title VI1 cl ai ns, persuades us that the district court was

wel | justifiedinexcludingthe proposedtestinony. See Atlas Truck

Leasing, Inc. v. First NHBanks, Inc., 808 F. 2d 902, 903-04 (1st Grr.

1987) (district court has wide latitude informulatingpretrial orders
and i nposi ng sancti ons for nonconpliance and w || be reversed only when
ruling results in clear injustice).
I11.  CONCLUSI ON

For the reasons set forth above, we hold that the district
court properly granted summary j udgnent in favor of Sm thkline and
agai nst appellant on all of her EPA and Title VII claimns.

Affirned.
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